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A. IDENTITY OF PETITIONER

Your Petitioner for discretionary review is S.S.Y., a juvenile, the

Defendant and Appellant in this case.
B. COURT OF APPEALS DECISION

The Petitioner seeks review of the opinion in the Court of Appeals,
Division II, cause number 37250-9-II, which was filed on May 27, 2009.
A copy of the opinion is attached hereto in the Appendix. No motion for
reconsideration has been filed in the Court of Appeals.

C. ISSUES PRESENTED FOR REVIEW
A. Whether the appellate court erred by finding that the double
jeopardy clause was not violated when the juvenile court convicted

S.S.Y. of both first degree assault and first degree robbery based

on the same assaultive conduct.

D. STATEMENT OF THE CASE

Factual History:

On August 20, 2007, sixteen-year-old S.S.Y. was hanging out with
his girlfriend and an older friend named Cody Fox when an acquaintance
named Sean Curkendall walked by. RP 15, 25. One of the boys called out

to Curkendall and he stopped to talk with them. RP 22.



According to Curkendall, as Curkendall let S.S.Y. listen to his
MP3 player, Fox suddenly punched Curkendall, knocking him down. RP
25. Curkendall testified that Fox and S.S.Y. then continued to hit and kick
him in his face and body, demanding that he let go of the MP3 player he
was still holding. RP 26. Finally, Fox stepped on Curkendall’s wrist and
S.S.Y. took the MP3 player. RP 27.

S.S.Y. denied that he had taken part in the assault or the robbery.
RP 150-51. S.S.Y. said that Fox’s assault on Curkendall took him by
surprise and that he did not know Fox had taken the MP3 pléyer until
afterward. RP 150-51.

As aresult of the assault, Curkendall’s right eye was permanently
injured and he now has decreased vision and has to wear a special contact
lens to deal with extreme light sensitivity. RP 129.

S.S.Y. was tried as a juvenile on charges of first degree assault and
first degree robbery. CP 1-2. Following a bench trial, he was convicted
on both charges. CP 33. He was sentenced to 103-129 weeks on each
count, consecutive. CP 8, RP 12/20/07 10.

S.S.Y. appealed, arguing that the juvenile court violated double
jeopardy by entering judgment and consecutive sentences for first degree
assault and first degree robbery where the assault was required to elevate

the robbery to first degree. S.S.Y. also argued on appeal that the juvenile



court erred in sentencing because his conduct constituted a single act.
S.S.Y. is appealing only the Double Jeopardy issue.

On May 27, 2009, the appellate court issued its opinion, holding
that double jeopardy was not violated because the legislature had
expressed its intent to punish both crimes separately. Opinion, p. 2. This

petition timely follows.

E. ARGUMENT WHY REVIEW SHOULD BE
ACCEPTED

The petitioner asserts that the issues raised by this Petition should
be addressed by the Supreme Court because this case raises a significant
question under the Constitution of the United States and involves an issue
of substantial public interest that should be determined by the Supreme

Court, as set forth in RAP 13.4(b).

ISSUE 1: THE APPELLATE COURT ERRED BY FINDING THAT THE DOUBLE
JEOPARDY CLAUSE WAS NOT VIOLATED WHEN THE JUVENILE COURT
CONVICTED S.S.Y. OF BOTH FIRST DEGREE ASSAULT AND FIRST DEGREE
ROBBERY BASED ON THE SAME ASSAULTIVE CONDUCT.

S.S.Y’s conviction for first-degree assault should merge into his
conviction for first-degree robbery.

The double jeopardy clauses of the State and Federal constitutions
prevent the imposition of multiple punishments for the same offense. U.S.

Const. Amend. 5; Const. art. 1, §9; State v. Calle, 125 Wn.2d 769, 772,



776, 888 P.2d 155 (1995). The protection is constitutional, but because
the legislature is free to define crimes and fix punishments as it will, “the
role of the constitutional guarantee is limited to assuring that the court
does not exceed its legislative authorization by imposing multiple
punishments for the same offense.” Brown v. Ohio, 432 U.S. 161, 165, 53
L.Ed.2d 187,97 S. Ct. 2221 (1977).

Merger is a “doctrine of statutory interpretation used to determine
whether the Legislature intended to impose multiple punishments for a
single act which violates several statutory provisions.” State v. Vladovic,
99 Wn.2d 413, 419 n.2, 662 P.2d 853 (1983). The merger doctrine is
limited to sentencing decisions. State v. Michielli, 132 Wn.2d 229, 238-
39, 937 P.2d 587 (1997). The standard of review is de novo. State v.
Freeman, 153 Wn.2d 765, 770, 108 P.3d 753 (2005). A double jeopardy
claim can be raised for the first time on appeal. RAP 2.5(a)(3), State v.
Zumwalt, 119 Wn. App. 126, 82 P.3d 672 (2003).

Absent contrary legislative intent, an assault committed in
furtherance of a robbery merges with the robbery. Freeman, 153 Wn.2d at
778. In this case, to prove first degree robbery as charged and argued by
the State, the State had to prove and the judge had to find that S.S.Y
committed an assault in furtherance of a robbery. The trial judge found

that S.S.Y:



Committed ASSAULT IN THE FIRST DEGREE by

unlawfully and feloniously, with intent to commit great

bodily harm, did intentionally assault Sean Curkendall and

thereby caused significant, permanent harm, loss, great

bodily injury, and disfigurement. Further, the respondent

committed ROBBERY IN THE FIRST DEGREE by

unlawfully and feloniously taking personal property

belonging to Sean Curkendall’s; to wit: MP3 player; away

from him and against his will, by use of force and the

commission thereof, inflicted bodily injury upon Sean

Curkendall.

CP 33.

Because the assault in this case was clearly in furtherance of the
robbery, unless there is contrary legislative intent, S.S.Y’s convictions
must merge. In State v. Freeman, the State Supreme Court addressed “the
question of whether the legislature intended to punish separately both a
robbery elevated to first degree by assault and an assault itself.” 153
Wn.2d at 771. The Court held that under the adult sentencing scheme,
there was evidence that the legislature intended to punish first degree
assault and first degree robbery separately because the legislature had
given a longer sentence (111 months) to the lesser offense—assault one—
and a shorter sentence (41 months) to the greater offense—robbery one.
Freeman, 153 Wn.2d at 775-76, 778. However, because this was not true

in the adult sentencing grid for second-degree assault and first-degree

robbery, those offenses were held to merge. 153 Wn.2d at 778.



In both cases, to prove first degree robbery as charged and
proved by the State had to prove the defendants committed
an assault in furtherance of the robbery. Compare RCW
"9A.56.200 (first degree robbery) with RCW 9A.36.011
(first degree assault). As charged and proved, without the
conduct amounting to assault, each would be guilty of only
second degree robbery. Compare RCW 9A.56.210, .190
(defining second degree robbery) with RCW 9A.56.200
(defining first degree robbery). Under the merger rule,
assault committed in furtherance of a robbery merges with
robbery and without contrary legislative intent or
application of an exception, these crimes would merge.
[citation omitted] However, as noted above, we do find
some evidence that the legislature specifically did not
intend that first degree assault merge into first degree
robbery: the hard fact that the sentence for the putatively
lesser crime of assault is significantly greater than the
sentence for the putatively greater crime of robbery. We
find this evidence persuasive. Accordingly, we conclude
the merger doctrine applies to merge Zumwalt’s first
degree robbery and second degree assault convictions, but
not Freeman’s first degree assault and robbery convictions.

(Italics added.) Freeman, at 778.

Although the convictions in this case were first degree assault and
first degree robbery, this case is distinguishable from Freeman and like
Zumwalt because under the Juvenile Sentencing Act, the sentences for first
degree assault and first degree robbery are equal. RCW 13.40.0357.
Under the Juvenile Sentencing Act, both first degree robbery and first
degree assault are A Category offenses. RCW 13.40.0357. Thus, on the
grid, the sentence for both is the same—103-129 weeks. RCW

13.40.0357. Therefore, unlike the adult sentencing scheme, there is no



“hard fact” in the juvenile sentencing scheme to show the legislative intent
that these offenses be punished separately.

In its opinion, Division II held that the legislature had expressed its
intent to punish both crimes separately by enacting RCW 13.40.180(1),
which states:

Where a disposition is imposed on a youth for two or more

offenses, the terms shall run consecutively, subject to the
following limitations:

(1) Where the offenses were committed through a
single act or omission, or through an act or omission which
in itself constituted one of the offenses and also was an
element of the other, the aggregate or all the terms shall not
exceed one hundred and fifty percent of the term imposed
for the most serious offense.

See Opinion, p. 5. In this holding, the appellate court erred.

RCW 13.40.180 says nothing about legislative intent as to whether
assault and robbery elevated to a higher degree by the same assault should
merge under double jeopardy. RCW 13.40.180 is simply a general
sentencing provision, like the same criminal conduct provision of the
SRA. By the appellate court’s reasoning, RCW 9.94A.589(1)(a), which
states that concurrent offenses that encompass the same criminal conduct
are treated as one crime for the purposes of calculating the offender’s
sentence, should also abrogate the Double Jeopardy clause.

The Freeman court held that:



Under the merger rule, assault committed in
furtherance of a robbery merges with robbery and without
contrary legislative intent or application of an exception,
these crimes would merge. [citation omitted] However, as
noted above, we do find some evidence that the legislature
specifically did not intend that first degree assault merge
into first degree robbery: the hard fact that the sentence for
the putatively lesser crime of assault is significantly greater
than the sentence for the putatively greater crime of
robbery.

Freeman, at 778. In other words, Freeman looked to intent specific to the
two crimes involved. There is no specific intent to be found in the
juvenile justice act that shows the legislature’s intent to punish first degree
assault and first degree robbery separately. Under Freeman, the two
offenses in this case must merge absent contrary legislative intent Speciﬁc
to these crimes. Because under the juvenile sentencing act, both offenses
carry the same sentence, there is no evidence that the legislature
specifically intended that these offenses be punished separately.

Therefore, the assault one conviction must merge into the robbery one

conviction.

F. CONCLUSION

The Supreme Court should accept review for the reasons indicated
in Part E, reverse the court of appeals, and merge S.S.Y.’s assault one

conviction into the robbery one conviction.
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"IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON, S No. 37250-9-11
Respondent, |
V. .
ssv.t o '~ PUBLISHED OPINION
Appellant.
QUINN-BRINTNALL, J." —~ The Pierce County. Juvenile.Court imposed a disposition 6f

- 206 to 258 weeks on S.S.Y. after finding that he committed first degree assau.'ltrand first deéree
robbery. S.S.Y. attacked S.C., yiolently kicking him in the head -and ribs and punching him in
the eye. S.C. is blind in one eye as a result of the attack.- In addition, S.S'.Y. stomped on S.C.’s
hand, causing the boy to release his MP3 player, which S.S.Y. then stole. The juvenile court
sentenced S S.Y. to two full-term, consecuti‘&e sentences for first degree assault (count I) and
first degree robbery (count II). |

On appeal S.S.Y. argues that the two offenses merge and that the juvenile court was -

required to impose a 50 percent lower total sertence under RCW 13.40.180(1). We reject

T Because of the nature of this case, some confidentiality is appfopriate “ Accordingly, this court
has determined pursuant to RAP 3.4 that the name of the juveniles involved will not be used in
the case caption or the body of this oplmon



No. 37250-9-I

S.S.Y.’s claim that h15 nght to be free from double Jeopardy was violated by his assault and
- robbery convictions, but we remand to the Juvemle court to con51der Whether RCW 13. 40 180(1)
entitles S.S.Y. to-a reduced sentence.
ANALYSIS
DOUBLE JEOPARDY
. S.S.Y. argues that his assault and robbery charges merge for double jeopardy purposes

! Because the legislature

because the assault elevated the robbery from second to first .'degree.
expr_essed its intent to punish both crimes separately by enacting RCW 13.40.180(1), we
disagree. 8.8.Y.’s sentence does not violate the prohibition on double jeopardy.

We rewew double jeopardy questions de novo. State v. Freeman, 153 Wn.2d 765, 770,
108 P3d 753 (2005). The State may bring mul’aple charges arising from the same criminal
conduot in a single proceeding. State v. Aﬁchiellz', 132 Wn.Zd 229, 238-39, 937 P.2d 587 (1997).
But trial courts may not enter multiple convictions for the same offense without offending double
jeopardy. Sthzz‘e v. Viadovic, 99 Wn.2d 413, 422, 662 P.2d 853 (1983).. At issue in any double
jeopardy analysis is whether the legislature intended to '.impose' rhultiple punishments on tyvo or.
more convictions. In re Orange, 152 Wn.2d at 815-16.

We apply the merger doctrine to determine whether the legislature intended to treat two

crirhes as one offense for double jeopardy purposes. State v. Frohs, 83 Wn. App. 803, 811, 924

! The State responds that we should limit our analysis to the Blockburger doctrine for whether
two crimes are actually the “same offense.” See Blockburger v. United States, 284 U.S. 299,
304, 52 S. Ct. 180, 76 L. Ed. 306 (1932); In re Pers. Restraint of Orange, 152 Wn.2d 795, 816,

100 P.3d 291 (2004). Several distinct legal doctrines stem from the prohibition on double
jeopardy and the Blockburger test is merely one of them. S.S.Y. does not argue that the two
crimes are the “same offense” under Blockburger. And the merger-by-elevation doctrine is a
wholly different double jeopardy consideration than that discussed in Blockburger Thus we -
dechne to consider a constitutional argument that the appellant did not raise.

2
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P 2d 384 (1996) Crimes merge when proof of one is necessary to prove an element or the -

. degree of another crime. Wadovzc 99 Wn.2d at 419 Thus _merger apphes only where the |

legrslature has clearly indicated that in order to prove a part1cular degree of a crime (e.g., , first

' degree felony murder), the State must prove both that the defendant comm1tted that crime (e.g.,
murder) and that the crime was accompanied by an act that is defined as a crime elsewhere (e.g.,
kidnapping). Wadovic, 99 Wn.2d at 420-21.

.If a.defendant is convicte‘d of two crimes and one-: elevates the o’_cher, the second
.conviction will stand if that conviction is based on “some injury to the person or property of the
victim or others,gwhich is separate and distinct from and not merely ineidental to the crime of
which it forms an element.” State v. Johnson, 92 Wn.2d 671, 680, 600 P.2d 1249 (1979), cert.

- dismissed, 446 U.S. 948 (1980), overruled in part on other grounds by State v. Sweet, 138 Wn.?d
466, 980 P.Zd 1223 (1999); see also Freeman, 153 Wn2d at 777-78. Further, multiple
| nunishments for crimes that appear to rnerge will notlviolate the prohibition on double jeopardy
.if the legislature expressed its intent to pnnish' each‘ crime separately. Freeman, 153 Wn.2d at |
778. One, but not the only, method by which the legislature ercpresses its intent to punish crimes
_separately is by enacting an anti-merger statute. State v. Bonds, 98 Wn.2d 1, .15-16,-6.53 P.2d
1024 (1982) (holding that crimes did not merge because burglary anti-merger statute cleerly
- expressed legislature’s intent to punish a srngle act with multirale convictions and doing so did
not violate double Jeopardy) cert. denied, 464 U.S. 831 (1983).. |
S.S.Y. argues that, in this case, the crime of first degree assault merges with the robbery
because it elevated the general crime of robbery to ﬁrst degree robbery. The State charged
S.S.Y. with first degree assault under RCW 9A.36.011(1), in which “[a] person is guilty of

assault in the first degree if he or she, with intent to inflict great bodily harm . . . (c) [a]ssaults

3
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another and inflicts great bodlly ‘harm.” (Emphasis added.) The State oharged S.S.Y. with first
degree robbery on the theory that when he committed the robbery, he “inflict{ed] bodily injury.”
RCW 9A.5 6.200(1)(a)(i11). Assurrnng that the State was requlred to prove that S.S.Y. committed
the assault in furtherance of the robbery, the merger doctrine ivould apbly. See Freemdn, 153
" 'Wn.2d at 778 (holding that the State must prove that the assatllts furthered the robberies under
the facts of those consolidated cases). But if the State was 1iot required to prove that SSY
blinded S.C. in furtherance of the robbery, then the merger}'.-doctm'ne does not apply to the
convictions at issue here aiid they do not violate double jeopardy. See Johnson, 92 Wn.2d at
680.
| .. 8.8.Y. argues that Freeman mandates merger., The Freeman court held that “[ujnder the
merger rule, assault committed in furtherance of a robbery merges with robbery and without
contrary legislative intent or application of ah exceptiori,” multiple punishmerits for these crimes
would violate double jeopardy. 153 Wn.Zd at 778. But the Freeman court also held that the two
¢rimes do not merge under the Sentencing Reform Act of 1981 (SRA), ch. 9.94A RCW, because
‘the legislature expressed its intent to punish the crimes separately under the SRA: ﬁrst degree
assault is punished more severel_y than first degree robbery committed in furtherance of an
assault. 153 Wn.2d at 778.

S.S.Y. argues that the legislature punishes both his assault and robbery dispositions.
identically under the Juvenile Justice Act of 1977, ch. 13.40 RCW, and therefore the “contrary
legislative intent” rationale in Freeman does not apply to juvenile adjudications and the assault
and robbery merge The legislature, however, expressed its intent to punish these offenses

separately under RCW 13.40.180 of the Juvenile Justice Act. That statute provides:
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~ Where a disposition is imposed on a youth for two or:more offenses, the terms
shall run consecutively, subject to the following limitations:
' (1) Whete the offenses were committed through a single act or omission,
omission, or through an act or omission which in itself constituted one of z‘he’
offenses and also was an element of the other, the aggregate of all the terms shall
not exceed one hundred ﬁfty percent of the term imposed for the most serious

- offense. |
RCW 13.40.180 (empnasis added). If 'S.S‘.Y.’s assault on SC ﬁlrt_hered'his robbery, then the
emphasized clause of RCW 13.40.1 SO(Ij ‘addresses .the present situation: S.S.Y.’s act of
p’hysically attecking S.C. “constitnted one of the offenses,” ﬁrs‘é degree assault, and “also was an
element of the other,” first degree robbery; RCW 1'3.40.1 80(1).‘ Applying this statute to S.S.Y.’s
* offenses, the legislature clearly expressed its intent to punish both ‘of these offenses separately
even if they might otherw1se merge. Because double Jeopardy analys1s focuses on whether the
legislature intended separate punishments and it is clear thot the legislature 1ntends _separater
punish.rnents here, S.S.Y.’s sentence does not offend the prohibition on double jeopardy. .S’e_g .
Freeman, .1'53 Wn.2d at 778; Bonds, 98 Wn.Zd et 15-16. S.S.Y.’s double jeopardy rights were
not violated Aby his assault and robbery adjudications and the juvenile court was iequired' fo enter
é separate disposition on each. |
DISP'OSITION_AL REDUCTION '
8.8.Y. also argues that, even if both convictions stand, the juvenile court was required to
impose a disposition in accord with RCW 13.40.180. We agree.. .
Under RCW 13.40.180:
. Where a disposition is imposed on a youth for two or more offenses, the terms
shall run consecutively, subject to the following limitations:
(1) Where the offenses were committed through a single act or omission,
omission, or through an act or omission which in itself constituted one of the
offenses and also was an element of the other, the aggregate of all the terms shall

not exceed one hundred fifty percent of the term imposed for the most serious
offense.
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(Eniphasis added.) The test 'for determining whether the phrasg “single act or omission” applie;‘;
to the facts of the -case is the same test as detemuﬁmg same crlmlnal conduc » in adult .
'. sentencmg State V. Contrera.s' 124 Wn.2d 741, 747- 48 880 P2d 1000 (1994). That is, the
juvemle court must determine whether the two crimes “require the same criminal intent, are
committed at the same time and place, and involve the séme victim.” _RCW 9.94A.589(1)(a)- |

A SAME CRIMINAL CoNDUCT | | |

In briefing, both partiés argue about 'Whemer. S.S.Y s crimes are the same crumnal
conduct and thereforé whether, as a matter of law, S.S.Y. is entitled to a dispos_iﬁon .reduction 3
‘under the first clause of 'RCW 13.40.180(1) relating to t_wb or more-crimes that constitute a

- “Singl'e act or orﬁiésién. See Contreras, 124 Wn.2d at 747-48 (same criminal conduct analysis
applies to this clause). But S.S.Y.’s foens‘es were not the same criminal conduct.

It is undisputgd that the assault and robbery 'occﬁrred at the same time and place and
involved the same victim. S.S.Y. argues that the two offenses also irivol\}ed the same intentA
Because “[t]he objecﬁve intent for both [cﬁmes] was to get pOSSCSSiOI-I of the MP3 player—the
assault was comm1tted to force [S C.] to release the MP3 player he was ‘holding.” Br. of
Appellant at 8 But S. S Y. is arguing subJec‘uve not obj ective, intent. We note that the juvenile
court did: not find that S.S.Y. assaulted S.C. ml order to' rob him—the parties never asked the
court to resolve that question. 'Moréover, to determine whether the intent for each crime was the'
same, we objectively view the eicm_cnts of each underlying sfatute and determine whether the |
required intents are the same or different for each count. S’tate y. Price, .1(.)3 Wn. App. 845, 857,

14 P.3d 841 (2000) (citing State v. Hernandez, 95 Wn. App. 480, 484, 976 P.2d 165 (1999)),

review denied, 143 Wn.2d 1014 (2001). We inquire into the defendant’s subjective intent with
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respect to each count only if the statutes require the Same mental state. Price, 103 Wn. App. at
857 (citing Hernandez, 95 Wn.‘App. at 484). They do not. - |
.The intent required for first degree assault is the “intént to inflict great bodily harm.”
RCW 9A.36.01 1(1). The i.ntentlrequired for any degreé of roﬁbery is the inteht 1o steal. RCW
9A.56.190; State v. Kjorsvik, 117 Wn.2d 93, 98, 812 P.2d 8.6 (1 991). Even if, as ﬁéfe_, thel. State
charged S.S.Y. with first degree robbery by capsing bodily injufy, “[i]ntent to cause bodily injury
is not an element of [first degree] fobbery.” State . Decker, 1?27 Wn. App. 427, 431, 111 P.;’:d
286 (2005) (citing State v. McCorkle, 88 Wn. App.. .435, 501,945 P.2d 736 (1997), affirmed, 137
Wn.2d 490 973 P2d 461 (1999)), review denied, 156 Wn.2d 1012 (2006). Thus, the objective
| statutory intents for S.S5.Y.’s adJudlcatlons differ. As a matter of law, these two crimes are not a
“smgle act or omission” under RCW 13 40 180(1). And therefore, we will not mqmre into

- S.8.Ys belated assertion ‘that he had a single subjectlve intent in assaulting and then robbing
S.C. See Price, 103 Wn. App. at 857 (citing Hernandez, 95 W'n. App. at 484).

S.S.Y..also claims that his counsel was ineffective for failing to raise. tﬁis argﬁment at
disp.osit'ion. Buf S.S.Y.’s counsel did no;t provide ineffective assistance by faiiing to raise this
argument at disposition because the argument faiis asa matt_ef of law. See State v. McFarland,
| 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995).

B. FIRST OFFENSE ELEMENT OF SECOND OFFENSE -
Next, S.S.Y. axguesb that the juvenile court should have reduced his disposition under the ’

second clause of »RCW 13.40.180(1), which mandates a term reduction “Iw]here the offenses
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were committed . . . through an act or omission which in itself constituted one of the offenses -
and also was an element of the other.™ ' |
We hove found no case law interpretir;g or applying the second clause. of A’RCW
13.40.180(1). Both parties seem to believe that the case law ré’lating' to.the first clause, “single
act or omission,” applies to the second clause as well. We disaéree. In Contreras, 124 Wn.2d at
747-48, our Supreme Court held that “single act or omission” i in the Juvenile Justice Act has the
same meaning as “same cnmlnal conduct” in the SRA and, therefore case law relating to the
latter _applies to the former. But the‘ Contreras court did not address the statute’s second clause,
“which st_andsv independently from the ﬁtst, .and we have found no other.case law iriterpretiné it.
See 124 Wn.2d at 747-48. The statute is plainly written, however, and we therefore apply that
plain language to the facts of this case. State v. M.C., 148 Wn. App. 968, 971, 201 P.3d 413
(2009) (“An unémhigoous statute is not subject to judicial‘constmction."’) (eitihg State v. Watson,
146 Wn.2d 947, 954-55, 51 P.3d 66 (2002)); see also State v. Roggenkamp, 153 Wn.2d 614, 624-
- 25,106 P.}d 196 (2005)- (we presume that the legislature does not include superfluous language
in a statute). |
| Here, the juvenile court found S.8.Y. guilty of two offenses that both stemmed from his
attack on S.C. SS.Y. kloked S.C. in the head and ribs and punched him in the eye S.S.Y.
stomped on S.C.’s hand, causing him to release hlS hold on the MP3 player. S S.Y. then stole
S.C.’s MP3 player. The juvenile court found that S.8.Y.’s actions injured S.C. in several ways.
S.C. .bled, had “goose egg” bumps on his head and scrapes on.his hands; and feet, and was

rendered legally blind in one eye as a result of t_he attack. Clerk’s Papers at 31. For these acts,

2 5 QY. also argues that he received ineffective assistance of counsel because’ his attorney did
not make this argument below. We do not address this issue because our ruling here is

dispositive.
8



No. 37250-9-11

the State charged S.S. Y. with first degree assault under RCW 9A.36.01 1(1), in which “[a] person
is guilty of assault in the first degree if he or she, with intent to 1nﬂ1ct great bodily harm . . . (¢)
[a]ssaults another and inflicts great bedily harm.” It also charged S8.S.Y. with first degree
robbery on the theory that when he committed the robbery,- he “i:'inﬂict[ed] bodﬂy injury” through
an assault. RCW 9A.56.200(1)(a)(iii); Freeman, 153 Wn.2d at 778.

The duestion that a court must answer to properly apply RCW 13.40.180(1) is whether
S.8.Y.’s act of committing first degree assault also satisfied an element of first degree robbery.
RCW 13 40.180(1). Reviewing the juvenile court’s findings and conclus1ons we cannot say that

is true as a matter of law. It is possible that the court found S.S.Y. guilty of first degree assaultv

" because he kicked S.C. in the head, thus inflicting great bodily harm by rendering him legally

blind, an act fully complete before S.S.Y. stomped on S.C.’s hand. And it is possible that the -
court found S.S.Y. gullty of first degree robbery based on his separate act of stomping on S.C.’s
, hand and stealmg the MP3 player, which caused bodily injury to S.C.’s hand in the form of
scrapes.

But the juvenile court was not asked to address whether 8.8.Y. Wwas entitled to a lower
term under the second clause of RCW 13.40.180(}1) and, on this fecord, we cannot say whether it
would grant such a request. This is not a situation in which the assaultive behavior was
interrupted; took i)lace at slightly different locations; had 1apdes in time, different victirns, or
different weapons; .‘or any factors that | would clearly dictate that the assault and robbery
adjudications v;/ere based on separate acts. Rather, the record suggests that SSY engaged in
one course of assaultive conduct during an uninterrupted, short time period. It is clear that‘th'e
assaultive condnet constituted the first degree assault adjudication. But it is a question for the

juvenile court at disposition whether the same or different assaultive conduct was an element of

9
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the ﬁrst degree robbery adjudication, entltlmg S.S.Y. for consideration of a term reduction under.
RCW 13.40.180(1), or whether the robbery was a separate act that could be punished separately
Because we cannot rule on this issue as a matter of law and the Juvemle court did not consider |
-this mandatory dlsposmonal factor we remand to the Juvemle court to consider whether S.8.Y. is

entltled to a term reductlon under RCW 13.40.180(1) and to enter a new dlspos1t1on order if

Chirt o7~

appropriate.

QUINN-BRINTNALL, J.
We concur: : L

long Loezmn O

TON, J.
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